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Bef or e

Torruella, Circuit Judge,
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Kravitch,” Senior Circuit Judge,
and Lynch, Circuit Judge.

Fermin L. Arraiza-Navas, with whomPedro J. Varela, was on bri ef,
for appell ants.

Quillerno J. Ranos-Luifia, with whomRi vera, Tulla & Ferrer, was
on brief, for appellant Alice Agosto-Hernandez.

Francis J. Bustamante, Special Assistant U S. Attorney, with whom
Quillerro G1, United States Attorney, Jorge E. Vega- Pacheco, Assi stant
U. S. Attorney, Chief, Crimnal Division, Ant hony Chdvez and Aaron W
Rei man, Special Assistant U S. Attorneys, were on briefs, for appel | ee.

Decenber 19, 2001

*

Of the Eleventh Circuit, sitting by designation.
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TORRUELLA, Circuit Judge. Appel  ants raise various

chal l enges to their convictions for trespassing that arose out of
protests at a United States Naval installationin Vieques, Puerto R co.
Because we find these chall enges unpersuasive, we affirm

Backar ound

Appel I ant s, whose cases have been consol i dat ed f or purposes
of appeal, were arrested at various ti mes between April and June of
2000 for trespassing onto Canp Garcia, a United States Naval
installationlocated ontheisland of Vieques, Puerto R co. Pursuant
t o regul ati ons pronul gat ed by t he Depart nment of the Navy, Canp Garcia
is a"closed" base, neaning that the public may not enter w thout
perm ssion fromthe conmandi ng officer. 32 C.F.R 88 770. 35-770. 40
(2001). Appellants entered Canp Garcia, wi thout authorization, to
protest andinterferewiththemlitary exercises occurringthere.
Appel l ants al |l eged that the Navy's activities, includinglive-fire
artillery and bonbardnent exerci ses, were causing civilian deat hs,
serious healththreats to Vi eques' residents, and envi ronnent al danage.

Ei ther before or duringtheir trialsinthedistrict court,
appel I ants nade of fers of proof or attenpted to assert the def ense of

necessity. Ineach case, thedistrict court ruledthat the necessity

def ense was irrelevant and excluded the presentation of this defense.

Fol l owi ng bench trials, appellants were all convi ct ed of

violating 18 U S.C. 8 1382 (1994), which prohibits entry onto a
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mlitary base "for any purpose prohi bited by | awor | awful regul ation,"”
including entry ontoa U. S. Naval installationinPuerto R cow thout
advance perm ssion. See 32 C.F.R 88 770.38, 770.40. Appellants
recei ved vari ous sentences for this Cl ass B m sdenmeanor. They now
appeal their convictions.
Anal ysi s

Appel l ants raise four separate challenges to their

convictions. W address each in turn.

A. Failure to Prove the Unl awful Purpose El enent of Statute

The trespassi ng st at ut e under whi ch appel | ant s wer e convi ct ed
forbids the entry onto any mlitary installation "for any purpose
prohi bited by lawor | awful regulation.” 18 U S.C. 8§ 1382. Appel | ant
Sued- Ji ménez argues that t he governnent failedto prove this unl awf ul
pur pose el enent because t he gover nnent di d not i ntroduce any evi dence
at trial, such as warni ng signs, to denonstrate that appel |l ant knew he
was i llegally entering Canp Garcia. Wthout any evi dence t o showt hat
appel  ant knewhis entry was ill egal, appellant asserts that his entry
coul d not have been for an illegal purpose.

Thisisnot thefirst timethis argunent has beenraisedin

appeal s fromconvi cti ons under § 1382. See, e.g., United States v.

Maxwel |, 254 F. 3d 21, 24-25 (1st G r. 2001). W have previously held
t hat a showi ng of illegal purpose for entryontoarestrictedmlitary

base requires two elenents: deliberate entry onto the base and
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know edge or notice that such entry was prohibited. Seeid. at 24. In
Maxwel | , anot her appeal froma section 1382 conviction for protesting
i nVieques, we held that the Departnent of the Navy's regul ati ons,
promul gated at 32 C.F. R 88 770. 35-770.40, are sufficient to satisfy
t he know edge or noticerequirenent that mlitary installationsin
Puerto Ricoareoff limtstothe public. See Maxwell, 254 F. 3d at 24-
25. Thus, all the governnment has to prove at trial to satisfy the
i1l egal purpose el enent is that the defendant deliberately enteredthe
naval base. See id. at 25.

Inthis case, appellant admtted at trial that he entered
ont o t he naval base wi t hout authorization. Moreover, appellant's
i nt ended purpose was to enter onto the Navy's |l and to protest the
mlitary activities occurringthere. Therefore, the governnent has
undeni ably satisfiedits burden of proving deliberate entry. As a
resul t, appellant's argunent that theillegal purpose el enent was not
satisfied lacks nerit.

B. The Necessity Defense

Appel | ants col | ectively assert that the district court erred
by finding the defense of necessityirrelevant totheir trespassing
convictions and therefore barringits presentati on (and rel at ed expert
testinony) at trial.

To successful |l y assert the necessity defense, a def endant

must showthat he (1) was faced with a choi ce of evils and chose t he
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| esser evil, (2) acted to prevent inm nent harm (3) reasonably
antici pated a direct causal rel ati onshi p between his acts and t he harm

to be averted, and (4) had no |l egal alternative. See Maxwell, 254 F. 3d

at 27. However, if a defendant's proffer of evidence to support the
defense is insufficient as a matter of law, the court can bar
presentation of the defense. Seeid. at 26. Because the el enents of
t he necessity def ense are conjunctive, the defense nay be precl uded
entirely if proof of any one of the four prongs is |acking. See United
States v. Schoon, 971 F.2d 193, 195 (9th Cir. 1992).

Appel l ants argue that their illegal entry into Canp Garcia
was necessary to prevent the greater i nm nent harns of civilian deat hs,
heal th t hreats, and envi ronnment al damages t hat t hey say are posed by
the mlitary exercises bei ng conducted there. Second, they assert that
their presencein Canp Garciawi |l necessarily bring ahalt tothe
Navy's exercises and the concomtant risks that arise fromthose
activities. Finally, appellants contend that they have exhausted al |
ot her I egal alternatives, such as seeki ng tenporary restraining orders
and t he schedul ed ref erendum ! and t hat such al ternati ves have either
been fruitless or have failed to bring about a sufficiently pronpt

resolution. Thedistrict court, determ ningthat these all egations

1 At thetinme of appellants' protests, areferendumhad been schedul ed
to be held by February 2002 i n whi ch resi dents of Vi eques woul d be
asked whet her they want U.S. troopsto |l eave by May 1, 2003 or to stay
indefinitely in exchange for $50 mlIlion in econonmic aid. 1In the
meanti me, the Navy agreed to use dummy nunitions.
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were i nsufficient to support the necessity defense as a matter of | aw,
excl uded the defense.

The district court's decisionto preclude the necessity
def ense can nost easily be af firned by exam ni ng appel | ants' proffered
evi dence as to the | ast two conponents of the defense: reasonabl e
antici pation of avertingthe all eged harmand no | egal al ternati ves.
Appel | ants of fered no evi dence to support their claimthat their
trespassory protests will result inachange of U S. Naval policy so
t hat t he bonbi ng and ammunitiontestingin Vieques will cease. See
Maxwel | , 254 F. 3d at 28 (noting that a "defendant must denonstrate
cause and ef fect between an act of protest and the achi evenent of the
goal of the protest by conpetent evidence"). Infact, the Navy has
experi enced nunmerous protests in Canp Garcia, yet none has effected
nore than atenporary cessationof mlitary activitiesthere. Seeid.
at 23, 28 (discussing only tenporary disruptions caused by past

protests); United States v. Sharpton, 252 F. 3d 536, 538-39 (1st Cir.

2001) (per curiam (sane).

Appellants also failed to offer sufficient evidence to
denmonstrate al ack of | egal alternatives. Although appellants cite
unsuccessful attenpts to obtain tenporary restraining orders agai nst
t he U.S. Navy, they have not denonstrated an exhaustion of all | egal

options. See Maxwel |, 254 F. 3d at 28 (expl ori ng several | egal avenues

wi t hout results does not denonstrate exhausti on of | egal alternatives).
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Mor eover, appel |l ants cannot cl ai mt hey have no | egal alternatives
merely because their | aw-abiding efforts are unlikely to effect a
change i n policy as soon as they would li ke. Seeid. at 29 (stating
t hat a possibility of succeedi ng through | egal alternatives, evenif
unl i kel y, does not nean that those alternatives are "nonexi stent").
This is true even for residents of Puerto Ri co, who may have fewer
options for effecting political change since they are not directly
represented in Congress. Seeid. at 29 (rejecting argunent that all
| egal alternatives were forecl osed because def endant was a citi zen of

Puerto Rico); lgartua dela Rosa v. United States, 229 F. 3d 80, 88 (1st

Cir. 2000) (Torruella, J., concurring) (stating that "Puerto Rico
remains acolonywithlittle prospect of exerting effective political
pressure on the el ected branches of governnent to take corrective
action"); Schoon, 971 F. 2d at 198 (asserting that | egal alternatives
can never be exhausted when the harmcould be mtigated through

congressional action). See generally Trailer Marine Transp. Corp. v.

Ri vera Vazquez, 977 F.2d 1, 6-7 (1st Gr. 1992) (di scussi ng st atus of

Puerto Rico).

Because appel | ants have not proffered sufficient evidenceto
support the third or fourth prongs of the necessity defense, the
di strict court properly precluded the defense, as wel| as any evi dence
rel evant to the defense. As such, we need not address whet her the

all eged harm if true, constitutes a "greater evil" than trespassi ng,
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see Maxwell, 254 F.3d at 27 (assum ng, but not deciding, that

def endant' s trespassory protest was a "l esser evil" than the harmposed
by nucl ear-armed subnmarines al | egedly participatingin Navy exercises
in Vieques), or whether the alleged risks to health, life, and the
envi ronnent, though cumul ati ve over tinme, could qualify as "i mm nent"”
harm seeid. at 27 (defining "imm nent harm' as a "real enmergency”

i nvol ving "i nmedi at e danger").
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C. Di scovery as to Use of Non-Conventi onal Wapons

Al appel | ants, except Sued-Ji nénez, coll ectively assert that
the district court erred in not permtting discovery on the
government's al | eged use of non-conventi onal weapons in Vi eques' Live
| npact Area.? Appellants seek evidence, if it exists, onthe use of
non- conventi onal weapons to support their all egationthat the Navy's
activities present animmnent healththreat to Vi eques' residents and
are therefore a "greater evil" than trespassing. |n other words,
appel | ant s request ed di scovery because it was rel evant tothe first and
second el ements of the necessity defense.

G ven our affirmance of the district court's precl usion of
t he necessity defense, any evidencerelatingtothis defense that m ght
be obt ai ned t hrough di scovery is irrel evant.® Thus, government-hel d
evidencerelatingto the all eged use of non-conventi onal weapons i s not
materi al to the case and need not be di scl osed to defendants. See Fed.
R Crim P. 16(a)(1) (providingthat governnment need only di scl ose
evidencethat is material tothe defendant's defense). As aresult, it
was not error for thedistrict court torefuseto order the requested

di scovery.

2 The Live I npact Areais the section of Canp Garcia wherethelive-
fire artillery and bonbardnent exercises occur.

3 Thisisall the nore true because appel |l ants only seek di scovery of
evidence rel evant tothe first two prongs of the necessity defense, the
nmerits of which we have declinedto address or rely uponin affirmng
the district court's preclusion of the defense.
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D. Speedy Trial Act Claim

Appel | ant Agost o- Her ndndez appeal s her convi ction on the
additional groundthat it allegedly violates the Speedy Trial Act, 18
U S.C. 88 3161-3174 (1994). Acrimnal conplaint was fil ed agai nst
Agost o- Her nandez on June 25, 2000, t he sane day she was arrested. An
information was filed agai nst her on June 29, 2000, and she was
arrai gned on August 28, 2000. Appellant pled not guilty, and t he
gover nment noved to dism ss the crimnal conpl aint that had previously
been filed. At astatus conference on Decenmber 13, 2000, appel | ant
announced t hat she woul d nove for a di sm ssal based on t he Speedy Tri al
Act. On Decenber 20, 2000, she filed her notionto di smss, alleging
t hat nore t han 70 days had el apsed bet ween her pl ea of not guilty and
trial. The district court denied the notion and appel | ant appeal s.

The Speedy Tri al Act provides that when a def endant pl eads
not guilty to "the conm ssion of an offense,"” the trial nust occur
wi t hin seventy days fromthe date the i nformati on or i ndi ct ment was
filed, or fromthe date t he def endant appeared before the court where
t he charge i s pendi ng, whichever islater. See 18 U S.C 8§ 3161(c)(1).
| f the Act is violated, the charges will be di sm ssed on defendant's
nmotion for failuretocomply withthistinm table. See 18 U. S.C. 8§
3162(a)(2).

The Speedy Trial Act, however, only applies to defendants

charged with an "of fense, " whichis defined as "any Federal crim nal
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of fense whichisinviolation of any Act of Congress andis triabl e by
a court established by Act of Congress (other than a Class B or C
m sdeneanor . . . )." 18 U.S.C. § 3172(2). Thus, Class B and C
m sdemeanors are explicitly excluded fromthe Act's coverage. The
crimnal trespassing statute at issue here, 18 U S.C. 8§ 1382, is
classifiedas aC ass Bm sdeneanor. See 18 U. S. C. § 1382 (aut hori zi ng
up to six nmonths' inprisonment); 18 U. S.C. 8§ 3559(a)(7) (1994)
(classifying acrimnal of fense wi th a maxi numsent ence of six nonths

as a Cl ass B mi sdeneanor); see al so Sharpton, 252 F. 3d at 540. As a

result, the Speedy Trial Act does not apply to the crim nal charge
agai nst appellant. See 18 U S.C. 8 3172(2) (excluding Class B

m sdeneanors fromAct's coverage); see also United States v. Boyd, 214

F. 3d 1052, 1057 (9th G r. 2000) (stating that Speedy Trial Act does not
apply to trespass onto a mlitary base).

Thus, appel | ant' s pol i cy-based argunent that t he Speedy Tri al
Act shoul d apply to her case, despite the cl ear | anguage of t he Act,
must fail because it is directly contrary to the Act's provisions.

Concl usi on

Because we find noerror inthedistrict court's rulings, we
affirm

Affirned.
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